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DECISION AFTER TRIAL
Plaintiff, First State Orthopedics (hereinafter &Sor “Plaintiff”), filed a claim
against Richard W. Saltsman (hereinafter “SaltsnmariDefendant”) for unpaid
reasonable and necessary medical fees for sengndsred to Defendant. Saltsman did
not deny that Plaintiff was due fees for servicesdenied that this could be recovered

under the complaint filed by Plaintiff.

* After trial on April 26, 2010, Defendant was to subnainy supporting data by May 7, 2010.
Notwithstanding letters and telephone calls, nothing has bebmitted as of August 4, 2010. The Court
concludes the matter is now submitted on the record,sam@dly for decision.



PERTINENT FACTS

The Court concludes that the record supportsethiedings of fact. On April 18,
2003, Saltsman was involved in a motor vehicle dexti and suffered personal injuries.
In particular, the accident exacerbated a preexgjshjury to Saltsman’s back. Saltsman
retained Francis Jones, Esq. (hereinafter “Jonés”)file suit against the person
responsible for the collision as well as to purayeersonal injury protectiorthereinafter
“PIP”) claim on his behallf.

On January 12, 2004, Saltsman consulted with FESd2termine whether surgery
would be necessary to alleviate the pain in hikbaSaltsman met with doctors from
FSO and decided to proceed with surgery. Thegsadiipulated that the surgery was
successfully performed on Jan 27, 2004 by Dr. Ariuden, a member of FSO.

Kim Hutchinson (hereinafter “Hutchinson”), an acnbuepresentative employed
by FSO testified as follows:

Hutchinson has been employed with FSO for 17 yeard is tasked with
overseeing patient accounts, maintaining patiées$ find medical billing. She produced
a “Patient Information Sheéttompleted by Saltsman on January 12, 2004, wheeinsb
his signature. The document includes Saltsmamisenaddress, and emergency contact
information. It lists Saltsman’s health insuramoenpany as “Amerihealth HMO,” and
his automobile insurance company as “State Farrilie document also contains a

“Financial Responsibility Statement/Insurance Aseignt” clause which states:

1 21 Del. C.§ 2118(a)Selective Ins. Co. v. Lyar881 A.2d 1021, 1024 (Del. 1996) (In Delaware,
automobile owners are required by statute to carry mininmlity and personal injury protection (“PIP")
insurance, which protects the policy holder and any occsipdititis or her vehicle in the event of personal
injury automobile accident, including compensation for reable and necessary expenses incurred for
medical expenses and lost wages).
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| accept responsibility to insure that payment almfor all
services rendered on my behalf. 1 understand that m
insurance policy is a contract between me and my
insurance company and that | am responsible ta Giede
Orthopedics, P.A., for all fee balances determit@de
patient responsibility. 1 acknowledge that it issalmy
responsibility to obtain a referral from my PCReafjuired

or | will be responsible for payment of FSO fees.

Hutchinson testified that a patient seeking to lig/her insurance company for a
procedure is personally responsible for making ryements with his/her insurance
company to ensure that payments is made.

She produced a “Medical Report and Doctors Lieghad by Saltsman on March
17, 2004% This standardized form requires Saltsman’s agipto directly compensate
FSO for all treatment provided to Saltsman from &myds obtained as a result of any
court action involving Saltsman. The relevant jporstates:

| fully understand that | am directly and fully pesmsible to
First State Orthopedics for all medical bills sutied by
said office for service rendered me and this agesens
made solely for the office’s additional protectiand in
consideration of awaiting payment. And | further
understand that such payment is not contingentnyf a
settlement, judgment, or verdict by which | may revelly
recover said fee.

The aforementioned document is utilized in the mady course of business
whenever FSO is dealing with a patient with a peasinjury. This was especially true
in PIP matters, so that the patient is made awaak He/she is ultimately required to
honor and pay all FSO bills regardless of the aue®f PIP proceedings or insurance

coverage determinations. The document also sdovésform patients that FSO will

withhold collections while PIP and other insurancatters are pending in Court, but that
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if the sums remain unpaid at the close of legat@edings, FSO will begin collections on
the case.

Hutchinson detailed Saltsman’s treatment, billiagg collections issues as they
related to FSO. She is personally familiar witlts$aan’s account because of the nature
of her work with Dr. Ruden. Her testimony is sugpd by a document titled “Patient
Account Inquiry.® This document was used to record every inquirF8@ billing staff
on Saltsman’s account. The document lists a mi#dtanding balance on the bill of
$17,809.00. The FSO standard billing procedurePIR matters is to contact the
insurance company to determine if PIP coveragevalable. In this case, it was
available initially. Subsequently, State Farm ‘igenthe PIP.” Following the denial by
State Farm, FSO contacted Jones, Saltsman’s attomh® informed FSO that Saltsman
was pursuing litigation to challenge the denial. hi® the exact contents of the
conversation between FSO and Jones were barredaasaly, Hutchinson testified that
FSO received periodic updates from Jones and maqual regarding the status of PIP
litigation. FSO held off on collections pendingsotution of the PIP litigation in
accordance with FSO policy.

On July 15, 2005, FSO received an update thasi8alt's PIP litigation had
proceeded to arbitration, but was then incompleten September 14, 2006, Jones
contacted FSO to inform them that Saltsman hadgilexl on the PIP claim, and that
FSO would be paid in full in the following monthOn December 18, 2006, Jones
informed FSO that State Farm had filed an appetierPIP matter. On March 19, 2007,
Jones contacted FSO again, and informed them t&gn®an prevailed on appeal and

that he was awaiting payment from State Farm.
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Subsequently, an FSO billing representative calledes’ office on March 22,
2007. The representative was told that Jones lwdlwded his representation of
Saltsman. The FSO representative communicatedrtesJihat FSO had not been paid
and that they were expecting to be compensateds bt clear from the entry what
Jones’ response to this allegation was. The reptatve also left a message with
Saltsman.

FSO made further attempts to collect payment. Apnl 6, 2006 FSO mailed
directly to Saltsman an itemized billing statemfmtthe surgery. The bill was in the
amount of $18,392.00 and stated that “any amourt aowvered by insurance is
[Saltsman’s] responsibility.” On July 6, 2006, desmmailed payment in the amount of
$583.00 to FSO.

On cross examination, Hutchinson elaborated wh E®1 not attempt to bill
Amerihealth, Saltsman’s health insurance provid8he explained that PIP claims are
generally filed first, and only after PIP claimseadenied can FSO attempt to bill a
personal injury patient’s health insurance provid€ounsel for Saltsman suggested that
FSO could have attempted to bill Amerihealth, aliio he conceded that such a demand
may have been unsuccessful. Hutchinson clarified ESO did not bill Amerihealth
prior to resolution of the PIP claim because, in &eperience, iabsolutelywould not
have been successful.

Saltsman, in support of his position, expressadbleiief that the surgery would
not have been undertaken absent Amerihealth’s approut no evidence of such

approval was presented. He also testified thatehson that FSO was not paid from the
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PIP litigation proceeds was because he believaditimerihealth had already paid for the
procedure.

On cross-examination, Saltsman readily admitteat 8SO provided medical
services to him, that there was a charge for tlseseices, and that the outstanding
balance owed for these medical services is $110809He conceded that he agreed to
the “Financial Responsibility Statement” on the ti€at Information Sheet” and that he
understood this document to mean he was ultimagsgonsible to pay FSO the amount
owed. He testified that he affirmatively directéghes to withhold payment from FSO
because they had already been paid by Amerihe8ittsman denied receiving the April
6, 2006 invoice, but admitted that his addressheririvoice was correct.

Counsel for Plaintiff questioned Saltsman regardwarious amounts he
recovered through his PIP claim as well as thefded against the driver responsible for
the April 18, 2003 collision. In response, Saltenamitted that he in fact received
numerous payments from Jones, but was unable &l iehen and why the payments
were received or for what reason. Saltsman tedtithat he may or may not have
received sums in the amount of $35,000.00, $150000$61,000.00, $200.00, and
$58,000.00 at various stages of the litigation. ddded that his confusion was largely
due to the fact that he had no knowledge of thustaf litigation, or specifically why
any of the aforementioned payments were being malde. acknowledged attending
various Court proceedings, but did not know noresiber the status or outcome of any
of these proceedings. He claimed his former attprnlones, failed to properly

communicate with him, and asserted that the varfmescribed pain medications he



ingested had a deleterious effect on his memorycangprehension during the course of
the PIP litigation.
DISCUSSION AND ANALYSIS

Defendant’s position seems to be that since heedighe “Patient Information
Sheet” which includes a paragraph titled “FinanBlakponsibility Statement/Insurance
Assignment® Plaintiff in some manner assumed all responsjititseek reimbursement
from Defendant’s insurance carrier. He argued Btaintiff was in a better position to
demand payment from the insurance carrier. Unfatiely, Defendant has submitted no
authority to support his position.

The record clearly shows that Defendant assunmsmbresibility for any charges
for medical services. His obligation to Plaintifas primary and absolute. Because
Plaintiff undertook to attempt to collect from timsurance carriers did not absolve
Defendant from his obligation to pay for the metlg=vices he received.

There is no suggestion that the services Deferréartved were not medically
necessary or appropriate. Nor is there any suiggetstat the value of the services
rendered was inappropriate.

At trial, Plaintiff requested an award of counfegls and expenses in addition to
the claim for medical services. On July 2, 201@jrff filed a written request for
counsel fees and expenses supported by an affidieailing the time records on which
the request was based. Defendant has not resptmtiesirequest nor made any

objection to the contents of the request. TheiéRatnformation Sheef’signed by

8 Plaintiff's Exhibit # 3.
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Defendant includes a provision stating that in diéfaf payment due Plaintiff, the
Defendant agrees “to pay a cost of collection iditlg attorney fees”.

An analysis of the request for counsel fees apeeses shows it to be fair and
appropriate. Since the agreement with Plaintifigates Defendant to pay counsel fees,
the usual rule that a party to an action bearsatisés of his or her attorney fees does not

apply and the request for counsel fees can beegtanith an award of judgmefit.

CONCLUSION AND ORDER
Defendant’s obligation to pay for Plaintiff’'s pesfsional services is clear.
Defendant’s obligation to pay Plaintiff’'s counseés is a contractual duty assumed in his
agreement for professional services.
Judgment is entered in favor of Plaintiff in thmaunt of $17, 809.00 with pre-
judgment interest from April 6, 2006, with post-gudent interest and costs. Judgment is
entered in favor of Plaintiff for allowance of attey fees and costs in the amount of

$6595.70 with post-judgment interest.

IT ISSO ORDERED

Alfred Fraczkowski
Associate Judge

8 King v. Ron's Mobile Homes Sales, |r2009 WL 2243967 at *3 (Del.Com.PI. 2009) (citikgight v.
Grinnage, 1997 WL 633299 at *3 (Del.Ch. 1997)).
° Sitting by appointment pursuant to Del. Const., Aff.§38 and 29 Del. C. §5610.



